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COURT OF COMMON PLEAS 

HAMILTON COUNTY, OHIO 

 

 

FIVE STAR EQUITY INVESTORS, LLC, 

 

   Plaintiff-Appellant, 

 

 v. 

 

SYCAMORE TOWNSHIP BOARD OF 

ZONING APPEALS, et al.,  

      

   Defendants-Appellees. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No. A 1904001 

 

Judge Alan C. Triggs 

(Magistrate Anita Berding) 

 

 

CONSENT DECREE 

 

 

WHEREAS, Plaintiff-Appellant, Five Star Equity Investors, LLC (“Five Star”), is the 

owner of approximately 3.8841 acres of land located at 6100, 6331, 6341, 6491, and 6551 Kugler 

Mill Road, Sycamore Township, Hamilton County, Ohio, and identified by the Hamilton County 

Auditor’s office as Parcel Nos. 600-0094-0001-00, 600-0094-0002-00, 600-0092-0046-00, 600-

0092-0298-00, 600-0092-0045-00, and 600-0092-0048-00 (the “Property”) which is more 

particularly described on Exhibit A attached hereto and incorporated herein by reference; and 

WHEREAS, the Property is zoned “B” Single-Family Residential pursuant to the terms of 

the Sycamore Township Zoning Resolution; and 

WHEREAS, on June 14, 2019, Five Star applied to Defendants-Appellees, Sycamore 

Township Board of Zoning Appeals (the “BZA”) and Sycamore Township, Ohio (“Sycamore 

Township”), Case No. SYCB190013, for a Conditional Use Permit to construct a church with 

support parking and infrastructure on the property (the “Application”); and 

WHEREAS, pursuant to Chapters 3 and 17 of the Sycamore Township Zoning Resolution, 

a church is an allowable conditional use in the “B” Single-Family Residential District; and  

WHEREAS, notice of Five Star’s public hearing before the BZA was given pursuant to 

the requirements contained in the Sycamore Township Zoning Resolution which included notice 
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by regular first class mail to owners within 200 feet of the Property and also by publication in a 

newspaper of general circulation in Sycamore Township, which said notice was given at least 10 

days prior to the date of the proposed public hearing; 

WHEREAS, a public hearing before the BZA was held on July 15, 2019; and 

WHEREAS, at the July 15, 2019, public hearing, sworn testimony and evidence was 

received by the BZA concerning Five Star’s Application; and 

WHEREAS, at the conclusion of the public hearing, the BZA voted to deny Five Star’s 

Application, finding that the granting of the Conditional Use Permit as requested would seriously 

affect the public convenience, prosperity, and general welfare of Sycamore Township and the 

adjoining property owners; and 

WHEREAS, the BZA memorialized its decision to deny Five Star’s Application in 

Resolution No. SYZB190013, which was adopted by the BZA on August 5, 2019; and 

WHEREAS, in response to the BZA’s decision to deny Five Star’s Application, Five Star 

filed an administrative appeal (the “Litigation”) pursuant to R.C. Chapter 2506 of BZA’s decision 

contained in Resolution No. SYZB190013 believing it was arbitrary, capricious, unreasonable, 

unlawful, unconstitutional, and unsupported by a preponderance of the substantial, reliable and 

probative evidence submitted on the record, and was contrary to the public interest, a gross abuse 

of discretion, and resulted in an uncompensated taking; and 

WHEREAS, Counsel for Five Star and Sycamore Township, and counsel for both the 

Sturbridge Homeowners’ Association and the Heitmeyer Farms Homeowners’ Association (both, 

the “HOA’s”) engaged in significant discussions relating to the potential settlement of this appeal, 

which discussions have included an assessment of the fact surrounding the alleged arbitrariness of 

the BZA’s decision to deny Five Star’s Application; and 
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WHEREAS, the parties and the HOA’s desire to conclude this litigation in a manner which 

will permit Five Star to develop the Property in a manner so as to avoid the possibility of this Court 

issuing a decision which would allow Five Star to develop the Property as a church with supporting 

parking and infrastructure but would allow Five Star to reasonably develop the Property with input 

by the Defendants-Appellees and the HOA’s; and 

WHEREAS, the Defendants-Appellants, including Sycamore Township, are desirous and 

interested in having the Subject Property developed in a manner that promotes the public health, 

safety, morals, and general welfare; and 

WHEREAS, the Parties are agreeable to resolving their disputes, having the Subject 

Property developed as proposed herein, dismissing all pending claims, and thus, fully settling the 

above-captioned case; and 

WHEREAS, on or before January 14, 2021, Sycamore Township published notice of its 

intent to meet, consider, and take action on this Consent Decree and the date and time of the public 

meeting (the “Public Hearing”) in the Cincinnati Enquirer, a newspaper of general circulation in 

Sycamore Township, Ohio; and 

WHEREAS, this public notice was published at least 15 days prior to the advertised 

February 2, 2021, Public Hearing at 6:00pm; and 

WHEREAS, on February 2, 2021, Sycamore Township held the Public Hearing and 

received public comment on this Consent Decree; and 

WHEREAS, Sycamore Township made available to the public at the Sycamore Township 

Fiscal Officer’s office copies of this Consent Decree during normal business hours; and 

WHEREAS, Five Star, at least 10 days prior to the submission of this Consent Decree to 

this Court, published notice in the Cincinnati Enquirer which included a caption of this case, the 
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case number, and Court where this Consent Decree will be filed, the intention of the parties to file 

this Consent Decree, a description of the Property, and the proposed use of the Property; and 

WHEREAS, on _________________, 2021, a hearing was held before this Court on the 

Consent Decree where the parties presented evidence satisfactory to the Court that this Consent 

Decree is a fair and reasonable settlement; and 

WHEREAS, Five Star, Sycamore Township, and the HOA's, without trial or adjudication 

of any issue of fact or law, and without admission by Defendants-Appellees of the facts or 

allegations contained in the appeal, and by consent of the parties, and upon consideration of the 

mutual promises set forth herein, the sufficiency of which is hereby acknowledged by the parties, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED AS FOLLOWS: 

1. This Court has jurisdiction over the parties and subject matter of this action; 

2. The parties have fully complied with all of the notice requirements contained in 

R.C. 505.07 and this Consent Decree is fair and reasonable; 

3. The undersigned representatives of each party certify that they are fully authorized 

by the party or parties whom they represent to enter into the terms and conditions of this Consent 

Decree and to legally bind the parties to it; 

4. This Consent Decree shall apply to and be binding upon the parties to this action, 

their offices, directors, successors, assigns, and heirs; 

5. This Consent Decree constitutes the full and complete settlement of all claims 

which have, or could have been asserted by Five Star in the Litigation arising out of the BZA’s 

denial of its Application until the date of entry of this Consent Decree, including claims for 

attorneys’ fees and costs; 
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6. This Consent Decree shall not constitute admission or adjudication with respect to 

the Litigation, and any alleged facts or conclusion of law with respect to any matter alleged or 

arising out of the Litigation, or an admission or evidence of any wrongdoing or misconduct or 

liability on the part of Five Star, the BZA, or Sycamore Township; 

7. Currently, the Property is zoned by Sycamore Township as “B” Single-Family 

Residential District.  Pursuant to this Consent Decree, as detailed in Exhibit A-1 attached hereto 

and incorporated by reference, the future zoning of the Property and all parcels involved in the 

Consent Decree will be: (i) Lots 1-11 (the “Lots” or “Residential PUD”) shall be rezoned to B-2 

District and designated a PUD -1 as specified by the Sycamore Township Zoning Resolution § 4-

2.3 and 4-2.5(c) Clustered Dwellings and (ii) Lot “12” shall be rezoned “OO” Planned Office 

District as prescribed in Chapter 7 of the Sycamore Township Zoning Resolution.  The Residential 

PUD as detailed in Exhibits B and B-1 set forth and attached to this Consent Decree constitute the 

Lots’ Township zoning and do not require any further process as set forth in the Sycamore 

Township Zoning Resolution unless changes or amendments to Exhibits B and B-1 are requested 

in the future.  The Defendants-Appellees shall permit the Property to be developed in accordance 

with the Site Plan  and “The Villas of Kenwood PUD Plan” attached hereto and incorporated herein 

as Exhibits B and B-1, and the Landscape Plan as attached hereto as Exhibit C.  Exhibits B, B-1, 

and C are all incorporated herein by reference.  Specifically, the Property shall be developed 

consistent with Exhibits B, B-1, and C and shall include the following: 

A. The residential portion of the Property adjacent to Kugler Mill Road shall consist 

of 11 single-family lots (the “Lots”) as set forth on Exhibit B and the residences 

shall be constructed in accordance with the general building plans provided by a 

luxury builder who is mutually acceptable to the undersigned parties.  Should the 
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parties disagree on choosing a builder to develop the Lots or such building plans, 

this Court shall make that determination as set forth in paragraph 10.  Five Star 

agrees that the deeds of each of the above-referenced eleven (11) Lots will be 

amended to include a restriction that each such Lot can only be utilized for 

residential purposes.  Five Star is under no obligation whatsoever to begin 

developing the Lots until such time as the conditions set forth in Paragraph 9 below 

relating to the Township’s approval of both the Proposed Office Building and a TIF 

as set forth in the executed TIF Memorandum of Understanding attached hereto 

and incorporated herein as Exhibit D.  The southern portion of the subject Property 

shall contain all or a portion of 104 surface parking spaces as noted on Exhibit B 

for the benefit of the Proposed Office Building (the “Parking Area”). 

B. Five Star agrees no construction or site preparation including, but not limited to, 

demolition, clearing, blasting, test drilling, landfill, levelling, earth-moving, 

excavating, land drainage and other land preparation shall be conducted with 

respect to the construction of the Proposed Office Building until at least 3 of the 

above-referenced single-family homes have been completed on the residential 

portion of the Property adjacent to Kugler Mill Road. The HOA's at their discretion 

and signified by their attorney shall have the right to reduce the preconstruction 

requirement from 3 single-family homes to 2 single-family homes on the Lots.   

C. A perpetual landscape buffer (“East Landscape Buffer”) as detailed in Exhibit E 

and noted on Exhibits B, B-1, and C shall exist along the easterly property line of 

the commercial development adjacent to an existing residence situated on Kugler 

Mill Road.  Five Star or the ultimate developer of the Proposed Office Building (as 
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noted on Exhibit B) shall construct the landscape improvements in accordance with 

Exhibit C attached hereto.  Exhibit E is incorporated herein by reference.  Five Star 

or its successors and assigns shall be responsible for the continued maintenance of 

such landscaping and six-foot (6’) privacy fence on the East Landscape Buffer.  The 

terms and conditions of the aforementioned easement shall be generally consistent 

with the requirements of the additional landscape buffer easement referenced 

below. 

D. A pedestrian walkway as noted on Exhibit B, not to exceed 5 feet in width, shall be 

located adjacent to westerly boundary of Lot No. 11 (the “Walkway”).  The 

Walkway shall be situated on a mutually acceptable perpetual pedestrian access 

easement in favor of the commercial properties south of the subject Property.  At 

the request of the owner of Lot No. 11, Five Star shall install a privacy fence 

adjacent to the walkway, to be maintained by the owner of Lot No. 11.  No other 

access shall be permitted from Kugler Mill Road to the commercial properties to 

the south, except for the temporary construction access roadway set forth below 

and noted on Exhibit B. 

E. A temporary construction access roadway shall be installed by the developer of the 

Proposed Office Building in the location noted on Exhibit B attached hereto.  Upon 

completion of construction of the Proposed Office Building, the landscaping plan 

set forth on Exhibit C shall be installed.  This temporary construction access shall 

be located on Lot 10 or Lot 11 of Exhibit B as close to Interstate 71 (northwest on 

Kugler Mill Road) as is reasonably feasible and shall not be located in Lots 1-8 of 

Exhibit B. 
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F. The existing landscape buffer easement (“North Landscape Buffer”) situated 

between the commercial property to the south and the subject Property shall be 

modified by the Township as detailed in Exhibit F so as to be consistent with 

Exhibits B, B-1, and C attached hereto. Exhibit F is incorporated herein by 

reference.   

G. The owners of the 11 Lots or a homeowners’ association shall be responsible for 

the maintenance of the landscape area and fence (Exhibits B and C), except for the 

East Landscape Buffer (Exhibit E) called for in Paragraph 7(C) above. 

H. Signage on the Proposed Office Building shall be limited to the Galbraith Road and 

Interstate 71 sides of the building. 

I. The parties shall make a good faith effort to agree upon a mutually acceptable 

lighting plan for the Parking Area on the southern portion of the subject Property 

(104 spaces) and Proposed Office Building.  If the parties are unable to agree on a 

mutually acceptable lighting plan, this Court shall make the final determination as 

set forth in paragraph 10. 

J. Five Star and the HOAs shall make a good faith effort to obtain the following from 

Defendant-Appellee Sycamore Township, but acknowledge that approval for some 

of the below-referenced requests may rest with outside entities not involved in this 

Consent Decree: 

i. a sidewalk along the north side of Kugler Mill Road; 

 

ii. a crosswalk across Kugler Mill Road near the Walkway referenced 

in Paragraph 7(D) above; 

iii. a crosswalk across Kugler Mill Road adjacent to the Indian Creek 

Apartments; and 

 

iv. two traffic display speed signs along Kugler Mill Road. 



Page 9 of 10 

 

 

v. a sidewalk on the south side of Kugler Mill Road. 

 

8. If approval for the sidewalk on the south side of Kugler Mill Road set forth in paragraph 7 

(J)(v) is obtained, Five Star or its successors or assigns shall build and pay for and/or require the 

luxury builder to build and pay for the cost of creating such sidewalk in compliance with all 

Township and County rules, codes, and requirements.   Cost of the four other items set forth in 

paragraph 7(J)(i-iv) will not be the financial responsibility of Five Star or its successors or assigns. 

9. The terms and conditions of this Consent Decree are expressly conditioned upon Sycamore 

Township’s approval of the Proposed Office Building with the supporting Parking Area south of 

the subject Property (as noted on Exhibit B), along with Sycamore Township’s approval of tax 

increment financing (“TIF”) the principal terms of which were negotiated between Five Star and 

Sycamore Township as set forth in the executed TIF Memorandum of Understanding attached 

hereto and incorporated herein as Exhibit D.  If Sycamore Township does not approve the Proposed 

Office Building or the TIF on terms as set forth in the executed TIF Memorandum of 

Understanding attached hereto and incorporated herein as Exhibit D, then upon receipt of notice, 

this Consent Decree shall be void ab initio. The Proposed Office Building and New Parking Garage 

as detailed in Exhibit B and referenced in Exhibit D- TIF Memorandum of Understanding, attached 

to this Consent Decree are both required to complete the normal process as set forth in the 

Sycamore Township Zoning Resolution with respect to each of their construction.   

10. The Court shall retain jurisdiction over this matter and allow this case to be reopened 

without filing fees for the purpose of enabling the parties to the Consent Decree to apply to this 

Court for any further Order that may be necessary to construe, carry out, or enforce compliance 

with the terms of this Consent Decree or to modify the terms of this Consent Decree.  If the 

undersigned parties are unable to come to mutually acceptable understanding with respect to any 
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issues or disagreements which may arise, this Court shall make any final interpretations and 

determination. 

11. This Consent Decree shall be governed by and construed in accordance with the laws of 

the State of Ohio.   

 

_______________________________  _______________________________ 

Thomas Tepe, Jr.      Scott A. Sollmann 

Counsel for Five Star Equity Investors, LLC Counsel for Sycamore Township BZA  

and Sycamore Township, Ohio 

 

 

______________________________   

Stephen Hunt,        

Counsel for Sturbridge Homeowners’ Association  

and the Heitmeyer Farms Homeowners’ Association 

 

              

       Judge Alan C. Triggs 
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Memorandum of Understanding 

Between  

Sycamore Township  

and  

Five Star Equity Investors, LLC 

 

 

Whereas, the purpose of this Memorandum of Understanding (“MOU”) is to 

memorialize the parties’ agreement as to the principal terms and conditions concerning 

Sycamore Township’s approval of tax increment financing (“TIF”) on approximately 

3.187 acres of land located at 6100, 6331, 6341, 6491, and 6551 Kugler Mill Road, 

Sycamore Township, Hamilton County, Ohio, and identified by the Hamilton County 

Auditor’s office as Parcel Nos. 600-0094-0001-00, 600-0094-0002-00, 600-0092-0046-00, 

600-0092-0298-00, 600-0092-0045-00, and 600-0092-0048-00 (the “Property”) owned by 

Five Star Equity Investors, LLC; and 

Whereas, this MOU exists between Five Star Equity Investors, LLC (“Five Star”) 

and Sycamore Township (“Township”)(both collectively referred to as “the Parties.”); and 

 Whereas, this MOU is not binding by itself, but rather the terms and conditions 

contained herein shall be contingent upon the Parties agreeing to terms and conditions in 

the below-referenced Consent Decree which shall be approved by a majority of the Board 

of Trustees for Sycamore Township; and  

 Whereas, this MOU shall be executed in conjunction with the agreed upon terms 

and conditions as set forth in the Consent Decree, incorporated by reference herein, 

executed pursuant to and in compliance with R.C. 505.07, to resolve litigation pending in 

the Hamilton County Court of Common Pleas, Case No. 1904001, between the Township 

and Five Star. 

 Terms and Conditions 

 Contingent to the Parties properly approving the above-referenced Consent Decree, 

the Township and Five Star agree that the Township will approve a TIF on the above-

referenced Property and agree that the following principal terms and conditions are 

included in the Developer Agreement created between the two parties with respect to any 

TIF on the above-referenced Property: 

1. The Township, in conjunction with Five Star, will issue Municipal Debt (the 

Debt”) yielding net proceeds of at least $4,000,000 for a Parking Garage to be 

constructed as set forth in the Consent Decree. 

 

2. The Garage will become a Public Facility with a Lease, Maintenance, and/or 

Indemnification Agreement with Five Star or the Owner/Operator of the 

Medical Office Building (MOB) to be constructed as set forth in the Consent 

Decree. 

 

3. The Debt will be for a term not greater than 30 years, and will amortize 

according to a schedule reasonably acceptable to the Township and Five Star. 
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4. The fixed interest rate of the Debt will be determined by the Township, but will 

not exceed 4% annually. 

 

5. The Township will require the owner of the MOB to agree to enter an agreement to 

pay, as a tax priority lien, minimum service payments (“MSP”) on the property 

sufficient to cover debt service charges on the Debt, consistent with R.C. 5709.74 

and 5709.91 (such agreement being the “Service Agreement”).  The Service 

Agreement will be attached and incorporated into the Developer Agreement 

and the MSP will be equal to the amount required to retire the Debt schedule as 

provided in the example below in paragraph 9. 

 

6. Five Star will personally guarantee the completion of the Parking Garage and 

the MOB.  This guarantee will be released after the later to occur of (i) 

completion of the Building and Garage, and (ii) the MOB obtains a 60% 

occupancy rate as demonstrated by executed leases.  Five Star will obtain the 

personal guarantee of Mr. Allen David Davis with respect to the completion of 

the Parking Garage and the MOB. 

 

7. The Parties agree the Service Agreement shall be recorded by the Township 

and run with the Property.  The Parties agree the recorded MSP will have the 

full force and effect of R.C. 5709.91 and shall be treated in the same manner as 

taxes for all purposes of a lien as described in section R.C. 323.11 of the 

Revised Code, including, but not limited to, the priority and enforcement of the 

lien and the collection of the service payments, minimum service payment 

obligations, or service charges secured by the lien. 

 

8. The Township shall not contribute any more than 85% of the Township’s 

annual share of the payments in lieu of taxes (“PILOT”) to retire the 

aforementioned Debt. 

 

9. Example: 

 

The Township shall contribute not more than 85% of the Township annual 

share of the PILOT to retire the Debt. 

a. Example (Not final)  

i. $ 4,504,500.00   

ii. $ 186,716.82  PILOT  

iii. 4% Interest  

iv. 30 months of capitalized interest ($ 450,450.00) 

v. 30 Term  

vi. Semi-annual Payment    $ 142,543.83 

vii. Semi-annual Township contribution (85%) $   79,354.00  

viii. Semi-annual MOB owner contribution   $   63,189.83 

(MSP per Service Agreement)   
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10. The minimum service payment in the Service Agreement can increase or 

decrease based upon the PILOT contribution and the debt service due on the 

Debt. 

 

11. Five Star and/or the Owner/Operator of the MOB agree that construction on the 

Parking Garage will not begin until committed construction financing is in 

place for the construction of the MOB. 

 

12. The inclusion of the recorded Service Agreement will provide the Township 

specific security ensuring that the Debt will be retired. 

 

 
 

IT IS MUTUALLY UNDERSTOOD AND AGREED BY AND BETWEEN THE PARTIES 

THAT THIS AGREEMENT IS ONLY BINDING UPON THE PROPER EXECUTION AND 

APPROVAL OF THE ABOVE-REFERENCED CONSENT DECREE. 

 

 

The Parties represent that the individuals below are authorized to sign this Memorandum 

of Understanding on behalf of and bind the respective parties. 

 

 

SIGNED IN AGREEMENT WITH THE ABOVE STATEMENTS: 

 

 

_______________________________  ________________ 

Ray Warrick,   Date  

Sycamore Township Administrator  

8540 Kenwood Road 

Sycamore Township, OH 45236 

 

 

 

 

_______________________________  ________________ 

Marie E. Fox, Asset Manager    Date  

Five Star Equity Investors, LLC 

P.O. Box 36381 

Cincinnati, OH 45236 
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